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CALLER IDENTIFICATION

Introduction
Before answering your telephone call, a person with caller identification technology knows who you are. Because of caller identification
technology, your telephone number is displayed on the person's telephone. Proponents of this service tout its use by the public to screen
calls, identify crank callers, and store the telephone numbers of unanswered callers. Opponents fear that a display of telephone numbers will
destroy a caller's privacy. These opponents emphasize that hotlines may
no longer be anonymous, battered women may be traced by their telephone numbers, and unlisted numbers may be revealed. All of these arguments are true. However, they fail to address a major issue.
While private parties will have access to the technology, in actuality
it is only the business customer who will benefit from caller identification. Businesses use the technology to compile lists of the people who
have called in order to target business solicitations and to sell the lists to
other businesses. By making the service available to all, telephone companies hope to avoid discussing this reality. Indeed, the controversy over
caller identification has focused on constitutional privacy violations in
releasing telephone numbers. While the identification of callers may indeed have constitutional implications, there is also the galling issue that
the telephone company identifies the numbers for a price.
This Comment addresses a number of topics. First, it discusses
caller identification technology and explains how it functions. Second, it
discusses arguments made for and against caller identification and the
validity of those arguments. Last, this Comment argues that there is a
property right in a caller's name and telephone number and that a telephone company should not be allowed to sell them to a customer. The
profit potential of a person's name and number should belong to the person who owns them and not to the one who sells them.
I

An Explanation of Caller Identification Technology
A. CLASS Services in General
Caller identification (caller ID) is one of several services offered
under a general service called Custom Local Area Signaling Services
(CLASS).' CLASS is offered to a customer by a telephone company and
includes other individual services such as the following: call return, re1. PacificBell Set to Release Commstar CLASS Offerings; Services Include Caller ID with
Per-callBlocking, NETWORK WORLD, Nov. 26, 1990, at 13.
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peat dialing, priority ringing, select call forwarding, call trace, call block,
and blocking.2
The definitions of the individual services are appropriate at this
time. "Caller ID" displays the calling party's telephone number on a
computer display screen as the telephone is ringing. "Call return" dials
the number of the last incoming caller, whether or not the telephone was
answered (useful if you just missed answering before the caller hung up).
"Repeat dialing" allows the telephone to automatically redial a busy
number until the line is clear, at which time the telephone signals the
caller. "Priority ringing" makes a telephone ring differently when it receives a call from a specified (and presumably important) number. "Select call forwarding" routes calls from selected numbers to another
telephone line (where an answering machine perhaps awaits). "Call
trace" enables a customer to have the number of an obscene telephone
call automatically traced by the telephone company and then given to the
police (although the number is not revealed to the customer). "Call
block" rejects calls from specified numbers, answering only with, "The
party you are calling is not accepting this call. Thank you." 3 "Blocking" prevents a caller's number from being displayed by the caller ID
service.
CLASS is offered in Vermont, ,Maine, Maryland, New Jersey,
Virginia, Ohio, Nevada, and other states. Many more states, including
California, will soon have it available. The individual services are priced
at $4 to $10 per month, with installation fees that range from $5 to $10.5
B. Caller ID
Caller ID identifies and displays the calling party's telephone
number. Caller ID is not a new service. It is an automatic number identification (ANI) service. 6 ANI services have been available for years as
part of communications packages offered to big business. For instance,
2. Id.
3. PacificBell PlansNew Custom-CallingServices that Can Turn a Telephone into a Personal Secretary, Providing Customers New Convenience, Controland Security, BUSINESS WIRE,
Nov. 9, 1990 (LEXIS, Nexis library, Wires file) [hereinafter Pacific Bell Plans];PACIFIC BELL,
PUBLIC HEARING SCHEDULED ON CALLER ID PRIVACY ISSUES AND TRACE, (Feb. 1991)
(pamphlet that was mailed to customers) [hereinafter PAMPHLET].
4. McKinlay, Businesses Order Caller ID for Billing, Efficiency, Las Vegas Business
Press, Dec. 3, 1990, § 1,at 3, col. 1;Edelman, Is This Man Invading Your Privacy?A Solution
Is Sought to Close Gap Between Technology and Law, The Boston Globe, Nov. 20, 1990, at 29,
col. 4; Ohio Bell Reports Increase in HarassingCalls, UNITED PRESS INTERNATIONAL, Feb. 5,
1991 (LEXIS, Nexis library, Wires file).
5. Pacific Bell Plans, supra note 3.
6. Powell, Is ANI an Invasion of Privacy?, NETWORKING MANAGEMENT, Feb. 1991, at
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AT&T's Integrated Services Digital Network (ISDN) has been offered
for years to large business customers who have the financial resources to
pay for the service. 7 ISDN provides many business-related services such
as phonemail and teleconferencing. 8 The ANI part of this package offers
not only a caller's telephone number, but also his or her directory listing.9 Different telephone companies such as MCI and Sprint offer their
own version of ISDN.'° Because ISDN-type services are priced beyond
the reach of most customers, telephone companies expect the cheaper
CLASS to turn a profit in the home and small business markets.
Caller ID, with a tittle help, can be used to provide more than telephone numbers. This help may come from the telephone company,
which can provide a name to match the number.'" In addition, many
small businesses use caller ID in conjunction with a personal computer
(PC). 2 From an identified telephone number, a PC provides the business with a caller's name, number, address, record of previous calls to the
business, and other useful information.1 3 Information can be imported to
or exported from these systems; for example, in the form of mailing
lists. 14
Information databases and reverse directories 5 have been available
for many years and continue to be available. I6 One information database
that businesses imported to their PCs is the now canceled Lotus product
called Marketplace. Marketplace, priced at $695,17 provided information
about 120 million United States households, including names, addresses,
7. Wexler, CarriersOffer ISDN Alternate, COMPUTERWORLD, Dec. 10, 1990, at 10; Wallace, Wary Users Shelve ANI Deployment, NETWORK WORLD, Mar. 11, 1991, at 1.
8. ROLM Reports Strong 1990 Sales, Attains PBX Leadership in Unique Voice-Data Applications, BUSINESS WIRE, Jan. 29, 1991 (LEXIS, Nexis library, Wires file) [hereinafter
ROLM Reports].
9. Wexler, supra note 7.
10. ROLM Reports, supra note 8.
11. Taff, US West Plans to Offer Free Blocking with Its Caller ID, NETWORK WORLD,
Sept. 10, 1990, at 4.
12. McKinlay, supra note 4, § 1, at 3, col. 3.
13. Id. The cost of the hardware and software for a personal computer to perform these

functions is about $250. Id.
14. Id.
15. A reverse-directory, instead of being organized by name as an ordinary phone book, is
indexed by phone number or address. Telesphere Introduces Directory 900 Service, PR NEWSWIRE, May 8, 1990 (LEXIS, Nexis library, Wires file) [hereinafter Directory 900 Service].
Electronic "white pages" will soon be available. Washington Watch, DATA COMMUNICATIONS, Nov. 1990, at 52.
16. Directory 900 Service, supra note 15; Call and Tell, SCIENTIFIC AMERICAN, Apr.
1991, at 152-53.
17. Edelman, supra note 4, at 29, col. 5.
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and spending habits."8 Marketplace allowed the user to draw up focused
lists based on any range of information provided in the data,' 9 but did
not provide telephone numbers as part of its data. 0 This did not impede
using Marketplace with caller ID because a reverse directory service or
database could first be used to discover the name that corresponded with
the caller's telephone number. Once it was armed with the discovered
name, a business could use Marketplace easily. Sales of Marketplace
were canceled as a result of public opposition. 2 It is interesting to note
that Lotus canceled the product to avoid bad press and not because of
any obligation."
C. Blocking
As previously mentioned, blocking prevents display of a caller's
number by caller ID. Blocking comes in two varieties: per-line blocking
and per-call blocking. On all calls made from the calling party's line,
per-line blocking prevents the display of the calling party's telephone
number on caller ID displays.23 Per-call blocking requires the calling
party to dial a code prior to each call for which he wants his number
blocked.24 Telephone companies, if they offer blocking, usually prefer to
offer per-call blocking.2 5 Although a blocked telephone number is not
displayed to a caller ID customer, blocking does not affect the effectiveness of call trace,26 nor does it hamper call return.2 7
II
The Current Controversy and the Arguments Made For
and Against Caller Identification
A.

Legal Reaction to Caller ID

Reaction to caller ID is divided. In the legal community, the primary argument against caller ID is that it violates the constitutional
right to privacy.2 8 This argument contends that there is a right to "infor18.

Edelman, Chalk One Up for Privacy Rights, The Boston Globe, Jan. 24, 1991, at 65,

col. 6.
19.

Edelman, supra note 4, at 29, col. 4.

20. Id., at 29, col. 5.
21.

Edelman, supra note 18, at 65, col. 5.

22. Id,
23. PAMPHLET, supra note 3.

24. Id.
25. See infra note 52 and accompanying text.
26. Pacific Bell Plans, supra note 3.
27. Id.
28. Smith, We've Got Your Numberl (Is It Constitutionalto Give It Out?): Caller Identification Technology and the Right to InformationalPrivacy, 37 UCLA L. REv. 145, 145 (1989).
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mational privacy," often expressed as one's interest in avoiding disclosure of personal matters.29 It also asserts that disclosure of telephone
numbers, a personal matter, by state-regulated telephone companies constitutes state action. 3" This argument concludes that a state's interest in
caller ID does not outweigh personal privacy interests and that caller ID
violates the right to privacy. 3 1
Another view regarding caller ID is that, as a trap and trace device,
it violates wiretap and electronic surveillance laws.3 2 In Barasch v. Pennsylvania Public Utility Commission,3 3 a Pennsylvania court decided that
caller ID violated both the state's wiretap laws and the privacy rights
protected by the United States Constitution.3 4 However, wiretap laws
can be changed. Congress recently addressed the issue by proposing the
Telephone Privacy Act of 1990" and the Telephone Consumers Privacy
Act,3 6 which would give a legislative seal of approval to caller ID so long
as call blocking is available to customers as well. The California legislature has already required that call blocking be offered as part of any
CLASS package marketed in California.37
Legislative action seems to mirror the home user's view of the caller
ID controversy.38 Most people are concerned with whether call blocking
is going to be offered along with caller ID. Caller ID proponents claim
that the public is benefitted by taking advantage of caller ID to screen
telephone calls and stop obscene calls. These proponents assert that
blocking will impair these advantages. On the other hand, opponents
fear that without blocking, anonymous hotlines will be jeopardized and
29. Id. at 167-81.
30. Id. at 152-67.
31. Id. at 182-220. Whether caller ID violates a constitutional right has not been universally decided, and this Comment does not attempt to resolve this issue.

32. Mesmer, Consumer Groups, Carriers at Odds Over Call Blocking; Disagree Over
Whether to Offer It Free with Caller ID, NETWORK WORLD, Oct. 1, 1990, at 9.
33. 133 Pa. Commw. 285, 576 A.2d 79 (1990).
34. Id. at 308, 576 A.2d at 90-91.
35. H.R. 4340, 101st Cong., 2d Sess., 136 CONG. REC. H1003-03 (1990); Mesmer, supra
note 32.
36. H.R. 1305, 102d Cong., 1st Sess., 137 CONG. REC. E 791 (1991); Taff, Washington
Update, NETWORK WORLD, Mar. 25, 1991, at 13.
37. CAL. PUB. UTIL. CODE § 2893 (West 1990). Note, however, that this statute does not
presently apply to "800" and "900" number services. Id. § 2893(d)(4). Other states have
arranged for call blocking: Maryland's Public Service Commission voted to require carriers to
provide it free with caller ID. Briefs, NETWORK WORLD, Dec. 3, 1990, at 2.
38. In fact, regardless of the opinions of legislators and phone companies, polled consumers have a very negative view of caller ID. "73% ...said that telcos should not be allowed to
sell caller-ID services; 84% said they would not buy caller-ID services if available; 73% felt
caller ID invades the privacy of the calling party; and 92% believed that businesses should not
be allowed to use caller-ID systems to record calls for marketing purposes." Powell, supra
note 6, at 24.
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people will be traced or discriminated against on the basis of their telephone numbers. 9
B. Advantages and Disadvantages of Caller ID to a Home User
1. Obscene Telephone Calls
As the first of its advantages, caller ID reduces the number of obscene telephone calls. For example, it caused a 50% reduction in such
calls made to New Jersey customers. 4° While this may be true, the same
effect can be accomplished by utilizing call tracing, which results in the
police (and not private parties) learning the number of the obscene telephone caller.4" Call tracing identifies obscene callers without compromising all callers' anonymity. Caller ID is therefore unnecessary for
home users to deter or trace obscene calls.
2

Call Screening

The second advantage of caller ID to home users is its screening
capability. As the telephone rings, the caller's number is displayed. By
refusing to answer the telephone when an unfavored number is displayed,
a customer can screen calls. Unfortunately, as will be shown, the degree
of advantageous screening a customer can do depends on the ability to
recognize telephone numbers.
Unless the home customer has a computer to attach a name to the
identified telephone number, the customer has no way of knowing the
identity of a caller with an unfamiliar telephone number. In the case of a
first time call by an obscene telephone caller, the only way to discover the
obscene intent is to answer the telephone. By refusing to answer calls
from unfamiliar telephone numbers, a customer may miss calls from
friends with new numbers or important calls from numbers not known to
the recipient (for instance, calls from the state lottery). Even if a customer invested in the technology necessary to know the name and address attached to a telephone number, by rejecting calls from unfamiliar
names and sites, the customer might still miss important calls. These
would include calls where the caller was unrelated to the telephone and,
therefore, unidentifiable, such as emergency calls from pay telephones or
hospitals, or calls made by children from the house of their newest
39. Particularly paranoid people can already use services such as 1-900-Stopper, which

routes customer's telephone calls through their service so that the customer's true location can
remain secret. McDermott, Use of Caller ID Brings Countermeasures, CRAIN'S NEW YORK
BUSINESS, Jan. 28, 1990, at 22.
40. Ohio Bell Reports Increase in Harassing Calls, supra note 4.
41. See supra Part I(A).
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friend. As a result, caller ID is really an imperfect screening tool and, if
used to screen, can cause very important calls to go unanswered.4 2
3. Loss of Anonymity
The disadvantage of caller ID to home users is clearly established.
Caller ID destroys the anonymity of a caller who uses his home telephone.4 3 A lack of anonymity has the potential to result in embarrassment, endangerment, or repercussions to the identified caller. The types
of calls with this potential include calls to hotlines for battered women or
suicidal persons, calls to the IRS by a person with tax problems, calls by
disease-infected people to the health department, and calls to police
"crime tip" lines. In addition, identification will impede public services.
A person who anonymously wants to report his neighbor's child abuse
will be deterred. Parole officers will not be able to call parolees from
home for fear of revealing their home numbers. Landlords may discriminate against potential renters who call from less affluent parts of town.
Taxi services could avoid pickups requested in dangerous parts of town.
Beyond these problems, home users must realize that by calling businesses they risk becoming part of mailing lists.
4. Blocking
Call blocking cures the disadvantages of caller ID for home users by
preventing the caller's number from being displayed, and thus returning
the home customer to pre-caller ID anonymity.
Clearly, the caller ID advantage of call screening will be affected by
call blocking. However, after accounting for caller ID's inefficiencies as
a screening tool, the extent of the effect is minimal. For purposes of
screening, there is little more information to be had from an unfamiliar
number or name than from a blocked number. Indeed, blocking could
help caller ID's screening capabilities. For example, as opposed to an
unblocked but unfamiliar number, a blocked number could signal that a
call is from someone unfriendly; an unambiguous signal to leave the telephone unanswered.
Obviously, much of the effect of caller ID on the home user turns on
whether call blocking is offered. For this reason, blocking is a major
42. Currently, the phone answering machine serves as a screening device for many people.
The caller is given an opportunity to leave an identifying message. If the machine's owner
desires to speak with the caller, he returns the call or picks up the phone before the caller has
hung up. This is a very effective way to screen calls, even though it may not be as expedient as

using caller ID.
43. Unlisted numbers are identified in the same manner as listed ones, so those who pay to
be unlisted will lose the anonymity that they thought they had paid to maintain.
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issue in the privacy-sensitive legislatures which understand that even if
caller ID is allowed, a lack of blocking, in turn, poses a threat to privacy.
5. Business Use of Caller ID

As part of AT&T's Integrated Services Digital Network, Automatic
Number Identification (and, subsequently, caller ID) was originally marketed for business use. Restaurants with home delivery, such as pizza
places," use it to verify telephone numbers and addresses of telephone
customers in order to cut down the number of fraudulent orders. 45 Catalog marketers, banks, and credit card companies use it to instantly retrieve customer records."
Receptionists at doctors' offices have
immediate access to patient records when patients call.4 7 Computer security services use caller ID to trace computer hackers.4 8 Toll-free
"800" numbers often use ANI to compile lists of callers and their buying
preferences. 49 And, of course, any business can use caller ID to compile
its own mailing or telephone solicitation list. These effective uses show
caller ID's popularity and potential as a business data collection and retrieval tool.
On the other hand, call blocking has little potential for use by a
business. When used by a caller, call blocking completely stalls a business's collection or retrieval of data.
It is important to see why caller ID works so well for businesses,
while its use by home users is problematic. Caller ID always remains
true to its original purpose of data collection and retrieval. Businesses
answer every telephone call, hoping to add to the information, and future
mailing list profits, that caller ID has provided. As a result, business is
conducted even when the caller behind the number is not expected or
desired, or if the number is blocked altogether. The only loss to a business is that, instead of caller ID providing information, the information
must be solicited orally. In contrast, home users are expected to use
caller ID in order to not answer the telephone and, because caller ID is
ill-fitted as a screening device and was not designed for rejecting incoming calls, a home user will miss important telephone calls. The reason
that a home user experiences problems with caller ID, which a business
44. Domino's Pizza reduced undeliverable orders by 90% by using caller ID. Wallace,
Users Rein In ANI ProjectsAfter Ruling, NETWORK WORLD, June 11, 1990, at 1.
45. Scott, Caller ID, Plus Costly Software, Can Aid Biz, CRAIN'S CHICAGO BUSINESS, Oct.
8, 1990, at T12.

46. Id.
47. Id.

48. Id.
49. Cooper, New Software Data Base Stirs Suspicions Over Rights to Privacy, Access,
BUSINESS JOURNAL OF MILWAUKEE, Dec. 10, 1990, § 2, at 14.
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does not, is that a home user does not use caller ID for its original purpose of data collection.
In distinguishing home use from business use, the real benefit of
caller ID becomes apparent: It is a most effective business tool. On the
other hand, to the home user, caller ID is at best a mixed blessing. While
call blocking solves most of the problems of the home user,50 it prevents
most business data collection uses. A telephone company is motivated
by profit to offer caller ID services; customers are charged per telephone
number they receive." Telephone companies prefer to not offer call
blocking because they claim blocking reduces the effectiveness and value
of caller ID.52 However, as previously discussed, blocking has little effect
on caller ID's screening capabilities. More realistic reasons for not offering blocking are to keep both business use of caller ID and telephone
company profits at their full potential.5 3 Telephone companies want to
be able to offer caller ID to a wider business market. In order to do this,
they must make caller ID acceptable to the public and defend against
attacks from privacy interests and by wiretap laws. Part of this process is
convincing home users that caller ID has a home use and that blocking is
unnecessary.
The profits, which the telephone companies will make by selling
names and numbers, provide the basis for this Comment to speculate
about who owns the names and whether telephone companies should be
able to sell them.
50. Of course, not everything is solved; neither call blocking nor caller ID prevent telephone solicitation attempts.
51. Caller ID costs home users approximately $6.50 per month, but this does not provide
unlimited phone number identification. Beyond 300 calls, the cost is 2 cents per phone number
delivered. The cost to small business customers is slightly greater. Telecommunications, NETWORK WORLD, Dec. 10, 1990, at 13; Pacific Bell Plans, supra note 3. Ultra 800 service (offered by Sprint) and ISDN-based ANI (offered by AT&T) charge 1 cent for each number
delivered. US Sprint to Serve Up Inband ANI Feature, NETWORK WORLD, Dec. 3, 1990, at 1.
Of course, even though the per number charge is small, a phone company makes a tidy profit
on the volume of numbers delivered.
52. Wilson, High-Rolling Technology in Vegas: the Country's Most Modern Metropolitan
Network Offers a Glimpse of Technology to Come; Telecommunications, TELEPHONY, Oct. 22,
1990, at 28; Kelley, Bell Companies Split on Whether to Offer LD. Blocking Rights, THE REUTER BUSINESS REPORT, Oct. 8, 1990; Taff, FCC May Be Referee in Caller ID Dispute, NETWORK WORLD, Sept. 10, 1990, at 13.

53. Powell, supra note 6, at 25.
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III
Name and Telephone Number: They Are the
Caller's Property
A.

The Problem

In most cases, caller ID provides only the caller's telephone number.
In some cases, the caller's directory listing (usually name and address) is
also provided. In the case of a business using caller ID with a computer
and database, provision of a caller's telephone number alone will inevitably and almost instantaneously lead to knowledge of his or her name and
address. Depending on the data base, a business also will know the
caller's occupation, the number of cars he or she owns, whether he or she
is a homeowner, if he or she has a family, and his or her spending habits. 4 All of this valuable personal information is spawned from a telephone number, which the telephone company, of course, sells at a
reasonable cost." The caller whose information has just been laid bare in
front of his or her local entrepreneur is subject to targeted telephone and
mail solicitation, which will consume quantities of his or her valuable
time. By calling, he or she has provided his or her personal information
and will in the future provide his or her personal time; however, it is the
telephone company that ends up with the profit.
B. Privacy and Publicity Rights Generally
Two legal doctrines recognize that a person has rights in his or her
identity. The two doctrines are the torts of invasion of privacy and the
right of publicity. These doctrines are often confused and are not universally accepted. 6 Some jurisdictions characterize identity rights as a privacy interest," while other jurisdictions term the interest as a right of
publicity." A few jurisdictions recognize both doctrines and clearly distinguish between them.5 9 Still other jurisdictions recognize both doc54. See supra notes 12-22 and accompanying text.
55. See supra note 51 and accompanying text.
56. Gordon, Right of Property in Name, Likeness, Personalityand History, 55 Nw. U.L.
REv. 553, 554-55, 569 (1961).
57. See, e.g., Staruski v. Continental Tel. Co., 581 A.2d 266, 268-69 (Vt. 1990); Mize v.
Harvey Shapiro Enters., Inc., 714 F. Supp. 220, 225 (N.D. Miss. 1989); Cox v. Hatch, 761
P.2d 556, 564 (Utah 1988).
58. See, e.g., James v. Delilah Films, Inc., 144 Misc. 2d 374, 378, 544 N.Y.S.2d 447, 450
(Sup. Ct. 1989) (citing Stephano v. News Group Publications, 64 N.Y.2d 174, 474 N.E.2d 580,
485 N.Y.S.2d 220 (1984)) (held: New York has no common law privacy right or publicity
right. Right of publicity is recognized statutorily in New York Civil Rights Law §§ 50 and
51); Gracey v. Maddin, 769 S.W.2d 497, 500 (Tenn. Ct. App. 1989).
59. See, e.g., Eastwood v. Superior Court, 149 Cal. App. 3d 409, 417, 198 Cal. Rptr. 342,
347 (1983) (both doctrines recognized at common law and by statute); Martin Luther King,
Jr., Center for Social Change, Inc. v. American Heritage Prods., Inc., 250 Ga. 135, 137-43,
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The main reason for this
trines and confuse one with the other.'
confusion is the similarity between the two legal theories.
The right to privacy, as defined by Dean Prosser, guards against
four different tortious invasions of privacy. 6 1 The Restatement (Second)
of Torts sets forth these invasions: "The right of privacy is invaded by (a)
unreasonable intrusion upon the seclusion of another,... or (b) appropriation of the other's name or likeness,.., or (c) unreasonable publicity
given to the other's private life, . . .or (d) publicity that unreasonably
,,62 By making
places the other in a false light before the public .
appropriation of a plaintiff's name or likeness actionable, the right to
privacy protects an individual's identity.
The right of publicity embodies the idea that a person's name, likeness, and other personal characteristics are a type of property. 6 Usually
this right is extended only to celebrities, who are deemed to have generated marketability in their personality in the form of goodwill. Generally, this property right is protected against unauthorized commercial
exploitation.
C. A Four Step Application of Privacy and Publicity Rights to Caller ID
Depending on the extent that each of these rights is recognized in a
jurisdiction, either right can be used to prohibit the sale of individuals'
telephone numbers by telephone companies. Because of the similarity
between privacy and publicity rights, their step by step application to
caller ID will be discussed simultaneously.
1. Step One: A Name as Property
The first step in preventing number identification through caller ID
is to establish that a name can be property. The sale and assignment of
property can be controlled. A name is property under the right of publicity. 64 Names protected by privacy rights are characterized as property
in some jurisdictions as well.65
296 S.E.2d 697, 699-703 (1982); Haith v. Model Cities Health Corp., 704 S.W.2d 684, 687-88
(Mo. Ct. App. 1986).
60. See, e.g., Vinci v. American Can Co. (Ohio Ct. App. 1990) (WESTLAW, OH-CS
library (1990 WL 139739, * 1)); Hirsch v. S.C. Johnson & Son, Inc., 90 Wis. 2d 379, 391-92,
280 N.W.2d 129, 134-35 (1979).
61. Prosser, Privacy, 48 CALIF. L. REV. 383, 389 (1960).
62. RESTATEMENT (SECOND) OF TORTS § 652A (1977).
63. Gracey v. Maddin, 769 S.W.2d 497, 500 (Tenn. Ct. App. 1989); Gordon, supra note
56, at 569.
64. Gordon, supra note 56, at 569.
65. See, e.g., Alonso v. Parfet, 171 Ga. App. 74, 75, 318 S.E.2d 696, 698 (1984) (overturned on other grounds); Haith v. Model Cities Health Corp., 704 S.W.2d 684, 687 (Mo. Ct.
App. 1986); Canessa v. J.I. Kislak, Inc., 97 N.J. Super. 327, 340, 235 A.2d 62, 69-70 (Law Div.
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2. Step Two: Who Can Have a Property Right in a Name

The second step is to determine which peoples' names are protected
as property. As previously mentioned, property rights in names under a
publicity right are usually extended only to celebrities. 6 Celebrity status
is not a requirement, however. California has no such requirement at
common law or by statute.67 Vermont does not require celebrity status.68
Tennessee, although requiring celebrity status at common law, abrogated
the requirement with a statute. 69 Although fame and notoriety can be
prerequisites to obtaining publicity rights, privacy rights are extended to
all individuals. Under both publicity and privacy rights theories, it is
therefore possible for all individuals to make a claim that they have property rights in their names.
3. Step Three: Telephone Numbers Qualify as a Name or Likeness

The third step is to demonstrate that a person's telephone number is
equivalent to his or her name, and is, therefore, also protected as property. 70 Name and likeness are straightforward terms, but their characteristics present numerous possibilities. Identification has never been
limited to the mere use of a name. For instance, a celebrity's voice can
serve as his or her likeness. 7 1 Traditionally, a person's identity has included photographs and portraits.7 2 Section 3344 of the California Civil
1967); Hirsch v. S.C. Johnson & Son, Inc., 90 Wis. 2d 379, 390, 280 N.W.2d 129, 134 (1979);

see also W. PROSSER & G. KEETON, PROSSER AND KEETON ON TORTS 854 (5th ed. 1984) ("It
seems quite pointless to dispute over whether such a right is to be classified as 'property;' it is
at least clearly proprietary in its nature").
66. See, e.g., Vinci v. American Can Co. (Ohio Ct. App. 1990) (WESTLAW, OH-CS
library (1990 WL 139739, *1)); Martin Luther King, Jr., Center for Social Change, Inc. v.
American Heritage Prods., Inc., 250 Ga. 135, 137-43, 296 S.E.2d 697, 699-703 (1982).
67. Eastwood v. Superior Court, 149 Cal. App. 3d 409, 419, 198 Cal. Rptr. 342, 348
(1983).
68. Staruski v. Continental Tel. Co., 581 A.2d 266, 269 n.5 (Vt. 1990).
69. TENN. CODE ANN. § 47-25-1103(a) (1988) ("Every individual has a property right in
the use of his name, photograph, or likeness in any medium in any manner."); see also Gracey
v. Maddin, 769 S.W.2d 497, 500 (Tenn. Ct. App. 1989).

70. Although implicit, it is best to clarify that resolving who "owns" a telephone number
is unnecessary to this Comment's argument. Ownership of telephone numbers can be disputed. The telephone company can create, assign, and change numbers. On the other hand,
the customer can be characterized as renting a number, which gives him rights in it. However,
the sequence of numerals that comprises a telephone number is not what this Comment contends is being sold by a telephone company, so who owns the sequence is irrelevant. Indeed, if
a business wanted numbers, a telephone book would provide a more than adequate supply.
This Comment asserts that telephone companies are packaging and selling, through caller ID,
the name and personal information that attaches to a caller by virtue of that caller's telephone
number. See infra paragraph accompanying note 91. Names and personal information are not
the property of the telephone company.
71. See, e.g., Midler v. Ford Motor Co., 849 F.2d 460 (9th Cir. 1990).
72. W. PROSSER & G. KEETON, supra note 65, at 850-53.
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Code protects "name, voice, signature, photograph, or likeness, in any
manner .... " 7 3 Courts tend to speak in broad language: "Invasion of
privacy includes the widespread dissemination of information which is
sufficient to familiarize the public with either the name, likeness, or other
means of identifying the plaintiff.' ' 74 Under this theory, a post office box
or some other detail that links the public to a person will stand in place
of a name. 7" This theory should logically extend to a person's telephone
number. By the same token, a plaintiff's identity rights were violated
when the markings on his race car identified him, although his name and
likeness were indistinguishable.76
A telephone number is often the key to communicating with others,
whether in person or to their computer modems or fax machines. A person's telephone number is very important. In many instances a telephone number is the only item accompanying a name on a business card.
Couples who meet in bars exchange "name and number." As this Comment has previously shown, not only does a telephone number point out
the path to a person's name, address, and buying habits, but it also has a
quantifiable value. A telephone number links an individual with the public and undoubtedly should be accorded the same status as his name and
likeness.
4. Step Four: Caller ID Appropriates Telephone Numbers
The last step is to establish that caller ID appropriates a telephone
number for a commercial purpose. Invasion of privacy and the right of
publicity are usually dealt with in the context of exploitation in advertising of a name or likeness.77 Both of these rights cover other types of
commercial use 78 and the sale of telephone numbers through caller ID
falls under the tests for commercial appropriation.
What constitutes a commercial appropriation? "It is only when [the
defendant] makes use of the name to pirate the plaintiff's identity for
some advantage of his own . . . that he becomes liable."'79 In other
words, the test for when to impose liability on a defendant for his use of
§ 3344(a) (West 1989).
74. Mize v. Harvey Shapiro Enters., Inc., 714 F. Supp. 220, 225-26 (N.D. Miss. 1989).
75. Id.
76. Motschenbacher v. R.J. Reynolds Tobacco Co., 498 F.2d 821, 827 (9th Cir. 1974).
77. W. PROSSER & G. KEETON, supra note 65, at 852 nn.22-28; RESTATEMENT (SECOND) OF TORTS § 652C comment b (1977).
78. W. PROSSER & G. KEETON, supra note 65, at 850-51; see infra notes 85-90 and accompanying text.
79. W. PROSSER & G. KEETON, supra note 65, at 852.
73. CAL. CIV. CODE
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another person's name is satisfied when the defendant receives a "commercial benefit." 80
Receiving a benefit implies that something of value was given. In an
action over a publicity right, a name or likeness might not have a publicity value to appropriate in certain circumstances; intrinsic value of a
name is keyed to use. For example, a plaintiff's face has no intrinsic
value when used in a political advertisement if it does not enjoy any fame
or notoriety.8" To be successful, a plaintiff in a publicity right action is
usually required to show that his name has goodwill value.8 2 Telephone
numbers obviously do have intrinsic value when sold through caller
ID,13 so a plaintiff claiming that his publicity right was compromised by
caller ID could always make a successful showing of intrinsic value.
Even so, there is no obligation to show a specific pecuniary value in a
84
name for a successful invasion of privacy suit.
"Commercial" use, as previously noted, usually comes under the rubric of advertising because it is the most common use of a name or likeness. However, it has been observed that "'endorsement' is not the sine
qua non of a claim for commercial appropriation."8 " "The appropriation
of name or likeness need not give the appearance of an endorsement of
the product or service in question."8 6 For example, mere use of a plaintiff's name in letters soliciting participation in a sweepstake designed to
promote magazine subscription was a commercial appropriation
although no endorsement by the plaintiff was made or implied.87 Additionally, where professional golf players' names and biographies were
printed on playing cards in a game, a commercial use was found
although their names did not appear as advertisement on the game box. 8
In California, section 3344 of the Civil Code protects names from use "in
any manner, on or in products." 9 In Tennessee, names and likenesses
are protected from commercial appropriation "in any medium in any
80. Staruski v. Continental Tel. Co., 581 A.2d 266, 269 (Vt. 1990).
81. See e.g., Cox v. Hatch, 761 P.2d 556, 564 (Utah 1988).
82. See e.g., Haith v. Model Cities Health Corp., 704 S.W.2d 684, 688 (Mo. Ct. App.

1986).
83. See supra note 51 and accompanying text.
84.
85.
(1983).
86.
87.
88.
89.

Staruski, 581 A.2d at 269.
Eastwood v. Superior Court, 149 Cal. App. 3d 409, 419, 198 Cal. Rptr. 342, 348
Maheu v. CBS, 201 Cal. App. 3d 662, 676, 247 Cal. Rptr. 304, 312 (1988).
Eastwood, 149 Cal. App. 3d at 419, 198 Cal. Rptr. at 348.
Palmer v. Schonhorn Enters., Inc., 96 N.J. Super. 72, 232 A.2d 458 (Ch. Div. 1967).
CAL. CIV. CODE § 3344(a) (West 1989) (emphasis added).
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manner."'
It is obviously a commercial use to sell telephone numbers
through caller ID.
A telephone number might be a matter of public record as a result of
its inclusion in the telephone book, unless the number is unlisted. However, this does not provide telephone companies with a defense. Listing
telephone numbers in the telephone book is a necessary and incidental
use, which enables one person to conveniently contact another person of
his choice. Telephone books provide free access to telephone numbers.
In contrast, caller ID charges to specifically identify callers. A telephone
book is usually indexed by name, and a reader cannot readily glean a
solicitation list from it. With caller ID services, the telephone company
is, in essence, charging the service user for the ability to target callers for
solicitation. So long as telephone companies charge for caller ID, the
fact that a telephone number is no secret does not reduce their liability
for infringement of privacy and publicity rights. In the words of one
court, "No one has the right to object merely because his name or his
appearance is brought before the public, since neither is in any way a
private matter and both are open to public observation. It is only when
the publicity is given for the purpose of appropriating to the defendant's
benefit the commercial or other values associated with the name or the
likeness that the right of privacy is invaded."9 1
First amendment protection applies to invasions of privacy and
abuse of personal identity for newsworthy purposes.9 2 Sale of telephone
numbers serves no news purpose.
D. How Courts Will React to the Application of Publicity and Privacy
Rights to Caller ID
In Shibley v. Time, Inc., the plaintiff brought a class action on
behalf of subscribers to magazines and credit card services. He complained that the magazine and credit card companies had invaded the
privacy of members of the class and that "'the defendants [had] been
unjustly enriched through such wrongful sale of plaintiff's names and
addresses.' ,
The plaintiff wanted to prevent defendants from selling
names to third parties altogether. Alternatively, the plaintiff wanted the
named individuals to be given a right to approve or reject any distribu90. TENN. CODE ANN. § 47-25-1103(a) ("Every individual has a property right in the use
of his name, photograph, or likeness in any medium in any manner."); see also Gracey v.
Maddin, 769 S.W.2d 497, 500 (Tenn. Ct. App. 1989).
91. Vinci v. American Can Co. (Ohio Ct. App. 1990) (WESTLAW, OH-CS library (1990
WL 139739, *1)).
92. Zacchini v. Scripps-Howard Brdcst. Co., 433 U.S. 562, 569 (1977).
93. 40 Ohio Misc. 51, 321 N.E.2d 791 (1974).
94. Id. at 52, 321 N.E.2d at 793 (citing Plaintiff's Amended Complaint).
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tion of their names. These lists were used for both telephone and mail
solicitation,9" and the circumstances complained of closely mirrored the
situation that caller ID creates. Although sympathizing with the plaintiff,9 6 the court found no authority to support a claim for invasion of
privacy and rejected plaintiff's claim.97
Although an outright rejection of the idea that a person can have a
privacy interest with which to prevent the sale of his name for mailing
lists, the Shibley decision is not very strong. Decided in 1974, it is an old
decision in terms of both computer information technology and the laws
of tortious appropriation of name or likeness and publicity rights. Additionally, the decision never addressed or reasoned why the sale of names
could not be an appropriation, for the defendant's advantage, of the
plaintiff's name or likeness. The court listed, but did not discuss, Prosser's four forms of invasion of privacy. The court cited only two cases
which it felt barred plaintiff's action. 9 s Both cases discussed constitutional privacy rights rather than tort privacy rights. Only one of these
cases involved a sale of names by the defendant. Besides these cases, the
court relied on the "unusual nature" of plaintiff's claim and the lack of
reported cases to support it.99
Although unwilling to discuss or extend privacy law's coverage to
the plaintiff, the Shibley court recognized the importance of the plaintiff's concerns and directed the plaintiff to the legislature for relief. The
court noted that the Ohio legislature had controlled sales of names of
motor vehicle registrants by statute." Finally, the court came to the
questionable conclusion that a statute that authorized sales of names implied that such sales do not invade privacy."'1 In light of the advance of
technology and the body of newer decisions discussed in this Comment
that support this type of claim, a case such as Shibley would likely be
decided differently today. A court in the 1990s might not find such a
claim unusual.
Although this Comment has drawn on the law of many states to
demonstrate the use of privacy and publicity rights to attack caller ID, it
is useful to note the probability of success these arguments will have in
specific states. Ohio courts, if they followed Shibley, would not favor
privacy and publicity suits against caller ID. In New York, there are no
95.
96.
97.
98.
99.
100.
101.

Id. at
Id. at
Id. at
Id. at
Id. at
Id. at
Id. at

54, 321 N.E.2d at
57, 321 N.E.2d at
53, 321 N.E.2d at
53-54, 321 N.E.2d
53-54, 321 N.E.2d
55-56, 321 N.E.2d
56, 321 N.E.2d at

794.
795.
793.
at 793-94.
at 793-94.
at 795.
795.
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common-law publicity or privacy rights.1 "2 Additionally, the rights in a
name that are recognized by statute are extended only to celebrities.1 3
Therefore, there is no chance for the average New Yorker to complain
about the identification of his name. On the other hand, California recognizes privacy and publicity rights by statute and at common law, with
no celebrity requirement."° The legislature in California declared "telephone subscribers have a right to privacy, and... [t]o exercise their right
of privacy, telephone subscribers must be able to limit the dissemination
of their telephone number to persons of their choosing."' 0 5 Tennessee's
publicity right statute extends property rights in names used in any medium in any manner to everyone."o California and Tennessee are likely
places for the average individual to object to caller ID. Many other
states are still formulating their publicity and privacy law. These states
should be encouraged to recognize the applicability of that law to caller
ID.
IV
Conclusion
Caller identification is a commercial use by telephone companies of
people's names and telephone numbers. Because people have a property
interest in their names and telephone numbers, sale of their name and
number through caller identification violates their right of publicity and
invades their privacy. In order to assuage the rights of telephone callers,
they should either be compensated for their damages or provided with
free per-line blocking in order to maintain their privacy and to control
the use of their names and numbers.

102. James v. Delilah Films, Inc., 144 Misc. 2d 374, 378, 544 N.Y.S.2d 447, 450 (Sup. Ct.
1989) (citing Stephano v. News Group Publications, 64 N.Y.2d 174, 474 N.E.2d 580, 485
N.Y.S.2d 220 (1984)).
103. Rosemont Enters., Inc. v. Random House, Inc., 58 Misc. 2d 1, 294 N.Y.S.2d 122
(Sup. Ct. 1968).
104. Eastwood v. Superior Court, 149 Cal. App. 3d 409, 419, 198 Cal. Rptr. 342, 348
(1983).
105. CAL. PUB. UTIL. CODE § 2893 added by Stats. 1989, c. 483, s. 2., historical and statutory notes (West pocket part, 1990).
106. TENN. CODE ANN. § 47-25-1103(a) ("Every individual has a property right in the use
of his name, photograph, or likeness in any medium in any manner."); see also Gracey v.
Maddin, 769 S.W.2d 497, 500 (Tenn. Ct. App. 1989).

